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Reforming the Constitution, a Territory perspective 

John Rawnsley 

Delivered at the Darwin Convention Centre on 13th August 2019 at the 14th National Indigenous Legal 

Conference & 1st Indigenous Health Justice Conference.   

 

Some of my earliest and fondest memories are of living near Uluru.  Our family lived at the 

ranger accommodation, not far from Mutitjulu.  I remember running down the red sand dune 

behind our house faster than my legs could take me.  On the rare occasion, when it rained, I 

recall our family getting in the car to drive closer to the rock, to see and witness up close the 

deep blues and purples; its shapes and contours. 

Recalling that time, my memories are very much shaped by feelings and emotions and 

senses.  Back then, I did not know much of the world.  My impression of the significance and 

importance of Uluru developed by observing how my mum and dad talked about it.  

My mind was on other things.  As said at my admission in the Supreme Court of Alice 

Springs in 2012 by Larrakia lawyer Nigel Browne: 

‘The 80s were a very different time to that of today’.   

I had ‘fond memories…of trips to the big smoke of Alice Springs and visits to the food shop 

at the back of K-Mart for something greasy’.   

[refer to audience members from Alice Springs, those too young to know this shop]. 

When I was 8 years old our family moved from Uluru to Kakadu National Park.  I remember 

this time as a stark shift: from the red sands of the desert to the lush green tropics; a change 

of climate.  A few months later, towards the end of the wet season, my father passed away. 

And so for me, as an adult whenever I visit Uluru, I’m reminded of my childhood.  I recall a 

time before significant loss in my family, and before I came to know the blunt reality of 

trauma.   

There was a togetherness and an absence of loss.  There was stability, and certaintyi.   

I say these things to emphasise that my own interpretation is informed and shaped by my 

own experience.  This example may serve as a strong contrast, however I’ve come to 

appreciate each person can have very different ways of knowing. 

I know Uluru only from my own ways of knowing.   

And I must understand that my ways of knowing Uluru are are not the ways of others.   

I do not know Uluru as an Anangu person.  I do not know Uluru as a language speaker, or a 

Traditional Owner.  I do not know it as a person who was raised there…is from there.   

[acknowledge visitors]. 

I also do not know Uluru as a person who has seen it as an adult for the first time, or on a 

childhood trip, or only in pictures.   

And yet, because we are all connected, I must grapple with my own ways of knowing to that 

of others I do not know, in order to find and navigate pathways of connection, and mutual 

understanding.   
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This is the starting point, because this great sense of urging – of voicelessness and 

powerlessness – comes from a place where power is indifferent and to an extent, can be 

outright hostile, to the perspectives of our mob.   

The Law Making of the State takes place, or is shaped by, the institutions of Parliament and 

the Courts.  The source of this legal authority is the Australian Constitution.   

Uluru Statement From the Heart  

Uluru, of course, was the place where the Uluru Statement From the Heart was delivered.  

The wording of the Statement is profound, and deserves its place in our nation’s history.   

That its underlying concept – of voicelessness and powerlessness – resonates so strongly 

with all of our Mob across this land and no matter where we are and with all of our diversity, 

is compelling.   

I’ve learnt significantly from gaining a deeper understanding of this concept.     

I also appreciate the Statement has propelled a consciousness more broadly of the 

importance of genuinely hearing our mob’s voices, and responding differently.   

I acknowledge the leadership and the strength and resilience of people who have led this 

movement. 

I also want to talk about power and sovereignty.     

Deliberately silenced, preferably unheard 

Political activist Arundhati Roy said ‘there’s really no such thing as the ‘voiceless’.  There are 

only the deliberately silenced, or the preferably unheardii’.   

… [pause] 

There’s really no such thing as the ‘voiceless’.  There are only the deliberately silenced, or 

the preferably unheard’.   

This quote speaks directly to First Nation’s people as a minority with distinct rights, and to 

power and legal authority.  It places our deep sense of voicelessness and powerlessness 

within a broader context.   

Being deliberately silenced is the shutting down of Voice, of being made invisible.   

Being preferably unheard is the deflection, avoidance and casual ignoringiii.  The casual 

rejection of the reforms called for as part of the Uluru Statement From the Heart is a stark 

example of this.   

As First Nation’s peoples and advocates, we know these responses when we speak to the 

authority and power of Parliament, the Executive, Policy-Makers, Institutions and at times, 

the Courtsiv.   

We know the dominance and potency of indifference.  This indifference causes harm.       

Precise wording 

When it comes to constitutional reform, as lawyers, law students and people interested in 

law we know it is the precise wording of a proposed amendment to the constitution that 

provides clear direction for a new way.   
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We are interested in what this wording is, or, in the absence of a specific proposal, the text 

used to provide boundaries and direction around what it might be.   

Parliamentary sovereignty 

The words Parliamentary Sovereignty never made their way into the Uluru Statement From 

the Heart, yet, to date, these words are its rhetorically defining feature  

And so the more fulsome message is - we seek to enshrine a Voice to the Parliament, so 

long as we maintain Parliamentary Sovereignty.   

The Final Report of the Referendum Councilv put these two positions as such: 

The proposed Voice would not interfere with parliamentary supremacy, it would not 

be justiciable, and the details of its structure and functions would be established by 

Parliament through legislation that could be altered by Parliament. This is modest. It 

would place into the supreme law of our Commonwealth, a Voice that will enable the 

First Peoples of Australia to speak to the Parliament and to the nation about the laws 

and policies that concern them. This is substantive.   

This notion puts that the proposal is both modest and substantive: there is a middle ground.   

The Territory perspective I share, is to question the substantive nature.   

It is to advocate for constitutional reform with reference to specific wording to reflect the 

ideals and aspirations of the Statement From the Heart, when it says: 

With substantive constitutional change and structural reform, we believe this ancient 

[First Nations] sovereignty can shine through as a fuller expression of Australia’s 

nationhood.  

And when the Statement says: 

We seek constitutional reforms to empower our people and take a rightful place in 

our own country. When we have power over our destiny our children will flourish. 

They will walk in two worlds and their culture will be a gift to their country. 

To assess whether it is substantive requires an analysis of what the words Parliamentary 

Sovereignty means.   

For the proposed reform, and as set out in Final Report of the Referendum Council, it means 

absolute Parliamentary Sovereignty, because the Voice will not be justiciable.   

The proposed reform will give the Voice no legally binding power, with no legal recourse, no 

avenues to pursue through the courts and no legal consequences.   

The power of Parliament will be untempered in how it considers the Voice because there is 

no check on power through the courts.   

The Law Making powers of the Parliament will be absolute.   

The courts as a check on power won’t apply.  Or, the Voice will be the check on power, but it 

will be completely and absolutely within the confines of Parliament as the Law Making 

institution.  

For and to our mob, there has not been a proper explanation of the importance or need of 

maintaining and protecting absolute Parliamentary Sovereignty.  There did not appear to be 
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a deliberative processvi to consider, discuss and explore options and the scope and extent of 

how constitutional reform might impact Parliamentary Sovereignty.   

The words Parliamentary Sovereignty are often used, but there is not an explanation of why 

it should be absolute.   

Power checking power 

We are told absolute Parliamentary Sovereignty is necessary in order to maintain the spirit of 

the constitution.  But isn’t this the purpose of constitutional reform – to seek to address a 

great injustice of exclusions of First Nation’s people in its design – and to consider what 

might be achieved when starting with a blank canvass?  Isn’t this an opportunity to create 

something new? 

Of course, Parliament is not sovereign of itself.  The courts do properly interfere with the 

internal workings of Parliament, as set out in the Constitution.   

For example, section 51 (xxxi) requires the Parliament to acquire property on ‘just terms’.  

And whilst there is legal commentary about the extent and depth of this provision, there is no 

question this limits and shapes the sovereignty of Parliament.  It also limits the supremacy of 

Parliament.   

Another example is the Mabo case, where the judiciary recognised a form of land title in 

circumstances where the Parliament failed to legislate.  This forced Parliament to legislate 

the Native Title Act, which reduced First Nations interests, and this was later accepted as 

appropriate by the judiciary. 

Legally, our Voice is highly vulnerable.  For this reason, the precise wording of constitutional 

reform requires strong scrutiny, and needs to be robust to reflect our strength and resilience.   

And so, the spirit of the constitution is dispersed legal power and authority.  It is not, 

necessarily, absolute Parliamentary Sovereignty.     

Possibilities going forward  

There are possibilities to enshrine a Voice in the constitution where the substantive rights of 

the contents of that Voice have legal recourse.   

We are told of options through the dialogues process and the public debatevii. 

One is that the Voice could be a check on the Heads of Power of Parliament in section 51 of 

the Constitution, especially as it relates to anti-discrimination.   

Another is to enlarge the principles enunciated by the minority and dissenting judgment of 

Justice Michael Kirby in Wurridgal v the Commonwealthviii, incidentally a case that 

challenged the Commonwealth Government’s Northern Territory Emergency Response, or 

intervention.  Justice Kirby’s judgement broadly reflected Northern Territory Aboriginal 

aspirations for equality and the right to be consulted.  It was a clear and decisive decision, 

yet it was in the minority.     

These are worthy examples including as they may relate to the Voice, if there is legal 

recourse and it is justiciable.   

New order 

This is where we have come to: proposed constitution reform that, although can enhance the 

importance of a Voice by its symbolic recognition, will have no role for an independent 
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judiciary to scrutinise, influence and direct the words that Parliament and its powers may 

prescribe.   

And so, A VOICE MAY SAY, no child of 10 years of age should spend any time in youth 

detention.  All of the evidence about harm to the child and protecting community safety might 

support this.  Inside our hearts we feel a deep sense of injustice and cruelty when we allow a 

10 year old to be in youth detention.   

But what substantive rights does the content of that voice have when the will of the people – 

of a tough on crime and law and order approach – is reflected as absolute Parliamentary 

Sovereignty? 

A VOICE MAY SAY, our prisons are filled with Aboriginal people yet the system built to 

serve this – Corrections, Legal Services, Police, Courts, Policy, Legislative Drafters – only 

empower a small percentage of Aboriginal people in meaningful ways.   

But what substantive rights does the content of that voice have when the will of the people – 

of the status quo of resource allocation – is reflected as absolute Parliamentary 

Sovereignty? 

A VOICE MAY SAY, our mob are affected by interpersonal discrimination and this affects 

mental health.  All of the evidence might back this.  A Voice might go further, and say 

institutionalised and systemic discrimination likely affects mental health, and needs to be 

addressed.   

But what substantive rights does the content of that voice have when the will of the people– 

of a Parliament that reflects society itself, and condones institutionalised and systemic 

discrimination – is reflected as absolute Parliamentary Sovereignty?   

Is this Law Making institution not the very source of voicelessness and powerlessness?      

Obligation as Aboriginal lawyers  

The things I say are difficult to hear, and they are challenging to say.  There is significant 

momentum behind the Uluru Statement From the Heart.  There is considerable pressure not 

to be seen to be diverting from it.  At this conference, we did set out to establish a safe 

space for our mob to grapple with different perspectives.  On this floor, I have a Voice. 

My intent is to build on the movement, because enshrining a Voice within the constitution is 

logicalix.  It helps distil the polarising position that we often find ourselves in: how to advocate 

for equality where laws and access apply to all people and where First Nation’s people have 

distinct rights as a peoples.   

My point is, the precise legal wording must be robust.  And there must be a genuine imbuing 

of power in this Voice.  Within a legal framework, constitutional reform must reflect the 

resilience and strength of our mob, if it is to truly reflect the ideals and aspirations of the 

Statement when it speaks of structural reform.   

And as First Nations people who have studied law and have practiced, and also know and 

view from the perspectives of our mob, we have a moral and ethical obligation to combine 

our knowledge, insights and experiences, and to speak up.   

As Rosalie Kunoth-Monks, who is here today [acknowledge], and who told me many years 

ago and so eloquently and direct, I must keep my ear to the ground.  If my ear is to the 

ground, genuinely, then I not only hear the reverberations, but I feel it.  I’d like to think that 

these ways of knowing carry messages.     
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I speak from my interpretation of this ethical frame; this is also the work of truth-telling.   

Conclusion 

When I was 15, an Anangu person said to me that when the colonial ships came to 

Australia, they broke their own law.  Of the mountains of legal readings and texts written 

from the standing of legal authority, I am yet to come across such an unequivocal admission.   

Yet this Voice has stayed with me.   

More than a year ago, I asked this same person what he thought of the Uluru Statement 

From The Heart.   

He told me that what Uluru means was being projected nationally in a campaign to secure 

support for the proposed reforms.  He said the national campaign could not subsume this.     

I do not question the authority to connect Uluru to the Statement From the Heart.  I 

acknowledge the cultural authority in support of the campaign, and I appreciate the 

sensitivities involved in such matters.  As Aboriginal people with backgrounds in law in and 

from the Northern Territory, we are well aware of these sensitivities.   

When I heard this, I considered what happens when a campaign refers the Statement From 

the Heart, or the dialogue process leading up to the 2017 convention, simply as “Uluru”.   

I considered the difference between constitutional enshrinement of a Voice that either simply 

recognises that there is a voice to be considered, or, that a Voice and its substantive 

contents has legal recourse.   

I put that this is the difference between meaningful and structural reform, or simply reform.   

We will know this when we understand the precise wording of an amendment to the 

Constitution.   

… 

Uluru is Sacred.   

Absolute, Parliamentary Sovereignty, and absolute Parliamentary Supremacy, are not 

sacred.   

These institutions, and the structural nature of the power they assert, are the very source of 

our deep sense of urging – of being in a state of voicelessness and powerlessness – that 

has caused so much harm, and wrongs, to our mob.   

These institutions hear and consider our voices, yet they are designed to render them 

deliberately silent, and preferably unheard.   

And not just in a colonial history, but in its manifestations today.   

The system is not broken.  It is operating the way it was designed.    

*** 

I want to finish by acknowledging Toni Morrison who passed away last week.  There was an 

outpouring of grief on social media, and the many thanks of people who say she gave them 

the freedom to be themselves, to write from a position of freedom.  I thought about this, and 

voicelessness.   
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The substantive contents of what a Voice might say will no doubt be profound.  When it 

enters the Parliament, and is bound by absolute Parliamentary Sovereignty, its freedom will 

be contained, manipulated, diminished.   

And so I will finish with a quote:  

I stood at the border, stood at the edge, and claimed it as central.  And let the rest of 

the world move over where I wasx. 

Thank you.   

   

 

 

i Part of the motivation to encourage a concurrent conference focusing on Indigenous Health Justice is the 
learnings I have gained by trauma-informed practice.  In recent years I’ve learnt significantly from the health 
sector about this aspect and particularly Aboriginal world views of this challenging topic.    
ii Roy, Arundhati. “Peace & The New Corporate Liberation Theology.” Lecture. Seymour Theatre Centre, 
University of Sydney, Sydney. November 2004. 
  
iv We also know these responses, and some of them are our own, when we hear voices from within our own 
community, and directed to the community.   
v Page 46, Final Report of the Referendum Council, 30 June 2017.  Other references to Parliamentary 

Sovereignty include at page 14 ‘Even though the Voice was not a foolproof way to prevent the Parliament 
passing discriminatory laws because of parliamentary sovereignty, the potential for the Voice to have 
additional functions that provided Aboriginal and Torres Strait Islander people with an active and participatory 
role in the democratic life of the state was viewed as more empowering than a non-discrimination clause 
(section 116A) or a qualified head of power.’  Page 37 states ‘Support for dealing with matters outside the 
Constitution was partly attributable to an understanding of the difficulties associated with amending the 
Constitution and recognition of the importance of the principle of parliamentary supremacy.’  
vi  In this context options were not presented, it was simply accepted that it should be non-justiciable.   
vii Whilst there are various references to the ideas listed I first came across the first point (about monitoring 
non-discrimination as it relates to the heads of power) in a speech by Prof Megan Davis at the 2018 National 
Indigenous Legal Conference in Perth, 25-26 September.  The idea of rights as it relates to being consulted is 
raised at various fora, however it was accepted that a model that is non-justiciable was preferred.  This same 
conference was the first time I had heard that Aboriginal lawyers (except for a select few) were specifically 
excluded from the dialogues and convention process, although constitutional law experts advising of a need 
for the model to be non-justiciable were placed in a higher priority.   
viii (2009) 237 CLR 309 
ix The logic of it, is the capacity to address a dilemma of constitutional reform: that any meaningful change 

must balance First Nation rights for equality based on access to sameness and rights for equality based on the 
very being Indigenous.  Our mob have distinct rights; and this clashes with the principle that everyone should 
be treated the same.  The concept of a Voice mediates this tension, and two polarising positions.  We can give 
the Voice legal authority and power.  We can enable legal recourse and interpretation independent to the 
corrupting influence of a Parliament with absolute sovereignty and power.    
x T. Morrison, Interviewee, Toni Morrison Uncensored, Princeton, NJ : Films for the Humanities & Sciences. 
[Interview]. 2003. 
 

 


